INNER TEMPLE LECTURE SERIES
The independence of the judiciary – but from what?
BY MASTER HUGHES 
Judicial independence has not suffered from under-exposure, you may think, in recent times. It was taken for granted for about three-and-a-half centuries in this country and it has become necessary to discuss it again, first of all, in the aftermath of the near-abolition of the Lord Chancellor and the ensuing need for a concordat; and, secondly, because there is no point in pretending that we have yet, as a country, worked out how we are to assimilate, despite having largely drafted it, the European Convention on Human Rights. 
The real reason why it has become fashionable and necessary to look at judicial independence from time to time is the very subtle but important changes which emerged on the last but two changes of Lord Chancellor. 

Some of us would say it was a revolution because it involved exchanging what we had, which was the reality of independence, for what looks like and may yet be cemented as real independence, but which has meant a lot of people have had to go back to the drawing board to try to work out how it is actually going to function. 
It may not quite be over yet. We have yet to find out what happens if the system is asked to cope with a Minister of Justice whose antecedents do not guarantee an instinctive feel for what you can and cannot do with courts. 
The House of Lords Select Committee on the Constitution has pitched in with a report on the curious case of the two government ministers, one of them a lawyer, who managed, admittedly under intense media scrutiny and pressure, not to understand the statutory sentencing process which their own government had piloted through parliament, when it was applied to a Welsh paedophile by a judge who got it 100% right; you will remember the story. 
The conventional historical point of departure is usually supposed to be Charles-Louis de Secondat, baron de la Brède et de Montesquieu. The parliament, or parlement, which Montesquieu knew was a mixture of court, tax collector and implementer of royal edicts. It was also corrupt. It had becoming the decaying homes for time-serving lawyers of the 18th century. They and the local bigwigs all grew fat on huge fees and taxes which passed through the parlement. The concept of judicial independence would never have occurred to any of them. 
Despite that rather unpromising background, Montesquieu gave us the model which the framers of the United States’ constitution 25 years or so on did their best to carry out, and largely did. He did not of course give us our system. 
Moreover, our notion of judicial independence was largely in place and had been taken for granted for at least 50 years by the time that Montesquieu was writing. 
The relationship between judges and parliament does not usually create any real difficulties because the pecking order is well established. 
Parliamentary sovereignty means what it says and being a judge, therefore, does not mean that you can do anything you want. Having independence also does not mean that you can do what you want. 
Judges may have strong views about what the law ought to be but they are not necessarily right. 
Policy formation ought to be for parliament, whether we always agree with what they come up with or not. And judicial independence consists in being independent about how the law is applied; it does not consist of making it up as you go along. 
We spend quite a lot of time telling other people that they have to obey the law; the same works for us. So, judicial independence from what? Not from obedience to the law, nor from parliamentary sovereignty. 
The Human Rights Act and the Convention have of course made a difference. There were fears expressed at the time of the passage of the Human Rights Act that it would drag judges into a much more political arena. Those have not, largely, come to pass. 
But there is the occasional difficulty, and the recent interest in the Sex Offenders’ Register, which resulted in Lord Woolf waking me up on the radio, is a good example. Sex and Europe is a heady combination for any public media commentator and for many politicians. 

The decision of the Supreme Court was a very limited decision and it fully vindicates parliamentary sovereignty.
You can understand the anxiety of a minister because it was necessary to introduce some extremely limited modifications to the rules to allow for a very limited review, and you can understand the anxiety of the minister, at a time when there is quite a head of steam behind the relationship with Strasbourg, to explain to politicians and the public why it was not her fault - it was the fault of the Supreme Court. 
The converse view offered by one newspaper leader that I saw was that no politician could have taken this decision and it was just as well that there were judges to take it. 
It is perhaps quite a good example of judicial independence. The one thing that is absolutely crystal clear is that judges reached that decision, whether it be good, bad or indifferent in your book. They reached it without anybody leaning on them and, as I can personally attest, it is exactly the same when what I might describe as the Euro boot is on the other foot. 
At a time when the Court of Criminal Appeal and later the Supreme Court were engaged in having to say that the hearsay rules in the Criminal Justice Act 2003 prevailed, a decision precisely to the opposite effect came from Strasbourg. 
When that kind of judgement is being incubated, a great deal of care is taken by us not to ask but actually, more importantly, by politicians never ever to speak. Whatever else may sometimes be coaxed out of politicians by media attention, you do not ever get the tap on the shoulder or the quiet word in the ear. 
That leads us nicely from the relationship with parliament to the relationship with the government, which of course is much more interesting. In recent years I have often found it helpful to think of the relationship with the government as the Judge John Deed question, and that is only partly to trivialise it. 
The law ought at least to aspire to be simple enough to be explained to a group of friends in the pub or at the mothers’ group and make sense. If it does not, there is probably something wrong with it. 
So it does matter what people in general think about us. For a while I thought that Judge John Deed was likely to do my street credibility quite a lot of good, and it might induce people to think that I had the sort of active social life that Martin Shaw had. So, when people asked, “Is it just like that?” I used to smile sweetly and say, “Absolutely, just like that.” 

The problem with that television programme was the underlying conspiracy theory. There was a sinister Humphrey Appleby-type civil servant from what was then called the Lord Chancellor’s department who spent a lot of time planning who should hear what, and doing his best to destabilise Martin Shaw. There was in that story only one person displaying any independence at all, and that was a maverick. 
It was a jolly good story but I do hope that the people in my pub or at the rugby club or, for that matter, you believe me when I say it simply never happens. 
Our assumption of judicial independence is, when it comes to deciding an individual case, absolutely justified. Judges are almost comical in the efforts they go to not to influence others. 
They do of course compare notes. The chambers’ tradition of being able to walk into anybody’s room and say, “Can I just run this past you?” which means “Help”, works and they will drop everything and give you ten minutes. It is very helpful because, as often as not, as you will have discovered by the time you have formulated the question, your mind has told you the answer. 
It is a world apart from interfering and I can only tell you my experience, but I know it is universal: judges go to enormous lengths when they know other people have got ticklish cases not to offer an opinion. 
Nor is there any input into an individual case from civil servants, whether sinister like the chap in Judge John Deed or not. 
Even the few ministers from both parties who are occasionally coaxed into intemperate remarks about judges have never, as far as I know, been known to be a party to any attempt to go around the back, as it were, to influence the judge before the event. 
So, judicial independence from what? Certainly from outside influences of any kind about the case which you are doing. That is the absolutely fundamental rule. And we should be very grateful for it because, sadly, it is not universal. 
I was reading the other day a generally quite encouraging article about the system in China and the efforts that had been made to improve their judicial independence. The author mentioned merely in passing that in the year he was examining, only 45 judges had been subject to criminal prosecution - which will be a great comfort to all of you. 
I suppose you could make out an argument for a public interest advocate coming along in most cases. We, however, would recoil from the idea that the government should interest itself in any case it feels like, and we should recoil from the idea that the government’s viewpoint would end up being given special weight. 
You may not feel entirely free to decide the case on the merits if you put your head on the public block every day and may get sent to prison, according to the result. Or is that the comfortable English lawyer being lily-livered? Ought we to be out there in the public arena making our decisions and being ready to justify them against whatever criticism may come? 
Should we, in other words, be accepting the invitation to appear on Newsnight or local radio or whatever to discuss our sentences, the decisions reached in a boundary dispute, decisions reached for or against the government in a judicial review case, the arrangements made for children to be taken into care in the public law family case? 
Should we perhaps see it in the public interest that we should be explaining what we have done so that there is rather better awareness of what is happening in court? I do not think so. Not because judges would not be able to cope with Jeremy Paxman or his local radio equivalent - some would and some of us would not. Some would relish it and others would hate every minute. 
But that is not the reason. The reason is that what you would end up doing is adding to the litigation process after it is over, the opportunity for the loser to carry on the argument in another forum and make the judge take part - and, of course, all done under the iron control of the producer saying, “We’ve got 28 seconds left on this, judge.” 
A discussion which has to proceed in soundbites is not a substitute, I would say, for a court hearing which may take several days. What ought to happen is what does happen, which is that everything is said in public, it is all recorded and that is it. You have said your bit. 
What you say of course ought to be aimed in part at the public outside, which is why, at the Supreme Court, they nowadays put out a press summary alongside the terrifically learned judgements. But what is a bad idea is to water down the judgement by a soundbite précis, still less to reopen it outside court. 
In other words, it is not only lofty detachment which keeps the judges off local radio. It is part of independence and it is important to remember that this kind of independence, which we value, comes with a price: the price of being largely outside public criticism is that you cannot sound off when you want to or even when it is seriously tempting to do it. 
That works at every level. If you are a judge passing sentence, sometimes you might possibly wish that the statutory sentencing powers were different, you might wish that the maximum was higher or that the guidelines were lower. Being independent does not mean that you are free to use your court as a place to ventilate your private views. It actually means that you are not free to do it. 
In the upper reaches of the judiciary, that is why the Lord Chief Justice does not speak in the House of Lords. It is why, although there are frequent opportunities for consultation between various ministries and judges, there are very clear conventions about what can and cannot be said. 
Of course the edges can be difficult, but that is the principle. So in my field, for example, the schedule of the Criminal Justice Act 2003 which fixes tariffs for murder is controversial. I can say that one consequence of it being there is likely to be, and is in fact being seen to be, an upwards pressure on sentences for other crimes of violence. That is a technical consequence. You cannot have absurd gaps between murder and the nearly murder manslaughter, or between murder and attempted murder, or between murder and the kind of grievous bodily harm that leaves the victim in a wheelchair for life.
That, it seems to me, is the answer which our system delivers to the occasionally-heard gripe of politicians, generally made, that judges get above themselves and they ought to remember that they are unelected. 
BEING INDEPENDENT DOES NOT MEAN THAT YOU ARE FREE TO USE YOUR COURT AS A PLACE TO VENTILATE YOUR PRIVATE VIEWS. IT ACTUALLY MEANS THAT YOU ARE NOT FREE TO DO IT.
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