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I. Introduction

In 1982 in one of his last speeches in the House of Lords Lord Diplock said that the progress made towards a comprehensive system of administrative law “was the greatest achievement of the English courts in my judicial lifetime”.
 He was here referring to the way in which the modern law of judicial review is now an ever present safeguard against the abuse of governmental power. In the 1950s “an atmosphere of depression and defeatism hung over public law. The great accretion of discretionary power to the state during the [Second World] War and during Atlee’s reforming government thereafter had left many to conclude that the common law had lost the power to control the executive.”
 But in scintillating and bold judgments made during the 1960s and 70s and 80s, the courts cast the mantle of the rule of law over the exercise of discretionary power, so that today it is the case, with very few exceptions, that any person or body exercising public power may be called to account to the law for its exercise. This was a great judicial achievement. The judicial review court – or, to be technically accurate, the Administrative Court – stands as the guarantor that public power will be fairly and reasonably exercised. 

Here is a recent example of just that: the decision of the Court of Appeal in May 2011in R. (on the application of Shoesmith) v OFSTED and others
. This was the case about the Director of Children's Services (DCS), ,for the Haringey LBC, Ms Shoesmith, who was summarily dismissed by the authority following a direction by the Secretary of State for Education that another person be appointed to be DCS. The context was a child abuse scandal in Haringey. The mother and others had been convicted of causing or allowing the death of a child – “Baby P” – whom the local authority suspected was being abused but had failed to protect. The Secretary of State had requested an urgent report on childcare in Haringey from Office for Standards in Education, Children’s Services and Skills,(OFSTED), which duly reported in very critical terms although its criticisms were not directed to the responsibility of any individual. 

None the less, the Secretary of State made his direction – as he had apparent power to do under the under the Education Act 1996, s. 497A(4B). And the local authority dismissed Ms Shoesmith relying on the direction and a fundamental break down in confidence.  The Court of Appeal had little criticism of OFSTED but took a different view of the procedure adopted by the Secretary of State. Ms Shoesmith, notwithstanding that she held a statutory office, had been afforded no hearing before the Secretary of State made his direction. She learnt of the direction – which destroyed her career – by watching the televised news conference in which the Secretary of State announced his direction to the media avid for sensation.

The Court of Appeal held that this was “intrinsically unfair” and the unfairness was not justified by urgency. Moreover, it was no answer for the Secretary of State to argue that the case against Ms Shoesmith was so clear that a hearing would have made no difference. The court cited with approval the well known words of Megarry J: “the path of the law is strewn with examples of open and shut cases which, somehow, were not; of unanswerable charges which, in the event, were completely answered; of inexplicable conduct which was fully explained; of fixed and unalterable determinations that, by discussion, suffered a change.”
 Thus the direction was “unlawful and void”. And, as far as the dismissal by Haringey LBC was concerned, Kay LJ in the Court of Appeal remarked: “The appearance of a predetermined dismissal without notice or payment in lieu seems to me to be sufficient to make good the charge of unfairness”.


Now it may be that Ms Shoesmith had been derelict in her duties as DCS and deserved dismissal. Or it may be that she was in fact diligent and it was the failures of others that contributed to the death of “Baby P”. The correct answers to these questions could only be determined fairly by a procedure in which she was told what the case was against her and given a fair opportunity to challenge that case. Instead of doing that the Secretary of State and Haringey LBC, encouraged by the tabloids, chose instead to be seen to be taking firm and popular action.  But the rules of natural justice are not to be discarded when the person affected is unpopular with the public.  That is exactly when they become more important. Fortunately, the Court of Appeal saw this clearly; and the “firm action” by the Secretary of State and the Council was held unlawful. Thus do the classic principles of administrative law protect us all.  (I note en passant that here the Court of Appeal restrained the bullies and protected the individual without once mentioning human rights or the Human Rights Act 1998! This serves to remind us of the continuing importance of classic administrative law and that human rights are not everything in public law.)

These classic principles were developed by the courts operating in an environment in which statute was paramount. Thus they were largely born and developed by the courts supplementing the express words of the relevant statutes. In the leading case on the content of natural justice, Lloyd v McMahon
, Lord Bridge said in canonical words:  “The so-called rules of natural justice are not engraved on tablets of stone…. what the requirements of fairness demand when any body, domestic, administrative or judicial, has to make a decision which will affect the rights of individuals depends on the character of the decision-making body, the kind of decision it has to make and the statutory or other framework in which it operates”.
 Since the character of the decision-maker and the kind of decision that has to be made all depend – in the vast majority of cases – on the statutory powers of the decision-maker, it is plain that the content of the rules of natural justice in any particular case depends upon the inferences drawn by the judge from the relevant statutes.  And in so inferring it is clear that the judge may assume, in absent of contrary indication, that Parliament intended the power to be exercised in accordance with the principles of the rule of law. Lord Steyn made this point express in R v Home Secretary, ex parte Pierson
 where he said: “Unless there is the clearest provision to the contrary, Parliament must be presumed not to legislate contrary to the rule of law. And the rule of law enforces minimum standards of fairness, both substantive and procedural.” 

This approach, or something very like it, is inevitable if the undoubted judicial creativity in developing administrative law is to be reconciled with the supremacy of Parliament. But it also makes plain that in the final analysis the classic principles of administrative law must give way to the will of Parliament. As Dicey put it: “judicial legislation [is] subordinate legislation”.
 Judicial review – and indeed the judicial role in judicial review – is thus ultimately the handmaiden, not the partner, of democracy.  The judges must defer to the will of the demos.

Of course in developing the classic principles of administrative law the courts were restricting the power of administrative decision-makers and consequently enhancing their own powers. There is, in principle, no constitutional difficulty with this if it takes place in the context of the courts recognising the supremacy of Parliament, so that Parliament may (and sometimes does) legislate to curb judicial enthusiasm when appropriate.  

Where Parliament entrusts a discretionary power to a particular authority, it is reasonable to assume that Parliament intends that authority (and not someone else) to exercise that power. Thus, the courts in ensuring that that power is exercised according to law may not intrude upon the merits of the decision for that would be to act contrary to Parliament’s intent that the appointed decision-maker should actually make the decision.. As far as classic administrative law is concerned, a decision-maker acting within his jurisdiction may make any decision as long as it is not irrational. As Lord Diplock said in the same case cited earlier, administrative decision-makers: “are accountable to Parliament for what they do so far as regards efficiency and policy, and of that Parliament is the only judge; they are responsible to a court of justice for the lawfulness of what they do, and of that the court is the only judge.”
 Drawing the distinction between policy and law and between merits and review may at times be difficult and it would be astounding if errors in drawing that line were not sometimes made. 

But Mr Jonathan Sumption QC has gone further suggested that these distinctions have broken down. He said last week in his F A Mann Lecture (entitled “Judicial and Political Decision-making: The Uncertain Boundary”) that: “it is the experience of most practitioners and many commentators that the uncertain boundary between policy-making and implementation has become more porous….The tendency of the courts to intervene in the making of "macro-policy" has become more pronounced. The whole process, moreover, is unduly influenced by the degree of judicial aversion to the policy in question. The most problematical area is the broad category of public law decisions about the abuse or potential abuse of statutory powers in cases where administrative discretions are conferred in unqualified terms….The search for an ideal Parliamentary intention, to be applied in the absence of sufficient and admissible evidence of the actual one, is nominally an exercise in interpretation. But it is in reality an inherently legislative exercise. It involves a judicial assessment of the very issues that were before Parliament. In that assessment, the distinction suggested by Lord Diplock between matters of policy and efficiency within the exclusive domain of Parliament, and matters of law within the exclusive domain of the courts, tends to break down.” Mr Sumption does not approve of this development.
If this - soon to be Supreme Court Justice - is right, then the judges have abandoned their role as handmaiden to democracy; and do challenge the democratic will that the decision-maker should make the decision. But, it seems to me, he is not right at least as a matter of formal law.  In classic – non-human rights – administrative law it remains the case that the standard of substantive review is irrationality not proportionality. So intrusion into the merits should be the exception not the rule.  And I append here a list of ten decisions of the House of Lords since 2001 where the distinction between merits and review was recognised (mostly in the context of the distinction surviving the introduction of proportionality but a fiortiori in classic administrative law).
 We will return to this issue below in the human rights context. 

II. The Sovereignty of Parliament


The Sovereignty of Parliament which, as we have seen ensures that judicial review must defer to the democratic will, is much criticised today. There is no shortage of scholars to suggest that Parliamentary Sovereignty has had its day – it is said to be anachronistic and unrealistic and impractical – and that in appropriate circumstances the judges can and should strike down offending statutes. These critics assert a judicial supremacy over Parliament – to be exercised only in exceptional cases to be sure – but a supremacy none the less.  And in a leading decision of the House of Lords (R (Jackson) v. Attorney General
) there have even been obiter dicta to this effect. Lord Steyn, for instance, said that if an Act purported to abolish judicial review the courts would have to “consider whether [judicial review] is a constitutional fundamental which even a sovereign Parliament acting at the behest of a complaisant House of Commons cannot abolish”
 and remarks in like vein were made by Lord Hope and Baroness Hale.

But these dicta have provoked several effective responses,
 including one from Lord Bingham,
 defending the orthodox view. Such theoretical justification as exists for these assertions of judicial power over the legislature rest on the proposition that the doctrine of Parliamentary sovereignty was created by the judges developing the common law and so the judges can abolish it. But as Lord Bingham remarks “the principle of parliamentary sovereignty has been recognised as fundamental in this country not because the judges invented it but because it has for centuries been accepted as such by judges and others officially concerned in the operation of our constitutional system. The judges did not by themselves establish the principle and they cannot, by themselves, change it.”
 Its vigour depends not only upon the judges’ loyalty to it but upon its acceptance by the relevant officials in all the branches of government. As Lord Millett said in another case “the doctrine of Parliamentary supremacy is [not] sacrosanct, but…any change in a fundamental constitutional principle should be the consequence of deliberate legislative action and not judicial activism, however well meaning.”
 And even more recently (April 2011) in his Lord Alexander of Weedon Lecture, Lord Neuberger approved this reasoning. Commenting on Lord Millett’s dictum the Master of the Rolls said:  “[Parliamentary sovereignty] is not sacrosanct because just like any other aspect of our constitutional settlement, Parliament or the people could decide to alter it. The crucial point here is that it is for Parliament and the people to make that decision; it is not for the courts to do so.”
Thus even if one concedes the critics’ case and accepts that the sovereignty of Parliament is anachronistic and unrealistic and impractical it does not follow that the doctrine can be abolished by the judges – in practice the Supreme Court – acting on their own. There would need to be legislative and executive support for the restriction of Parliament’s power and the enhancement of the judges’ power. If that political will existed, it would be relatively straightforward to give effect to it. But if it does not exist, any attempt by the judges to act on their own – however outrageous the Act that provoked the judicial response – would have grave constitutional and political consequences impossible to predict in advance.

So until that more general political will makes itself felt we will retain a sovereign Parliament. Lord Chief Justice Judge reiterated orthodoxy in the Court of Appeal just last year when he said: “the first and most fundamental point is that no court has the power to strike down an Act of Parliament or to declare it a nullity.”
 And that, consequently, judicial review remains the handmaiden of democracy.
III. The Protection of Fundamental Rights by Parliament

It follows then that all our most fundamental rights lie ultimately at the mercy of Parliament. This sombre truth spurs some to labour towards the establishment of a written constitution that would elevate the judiciary to task of policing Parliament on matters of fundamental rights. But I would now like to argue that Parliament has not made such a bad job of protecting fundamental rights. 

Here is a selection of UK statutes enacted over the past fifty years. The Murder (Abolition of Death Penalty) Act 1965 being one of the last steps in a campaign waged in Parliament for more than 100 years. The Sexual Offences Act 1967 (decriminalisation of homosexual acts, again a campaign waged for many years). The Abortion Act 1967 (decriminalisation of abortion performed by medical practitioners within 28 weeks gestation; note well in advance of Roe v Wade (1973)). The Race Relations Acts 1965-1976 (outlawing racial discrimination in employment and in the supply of goods and services including education and other public functions). The Sex Discrimination Act 1975 (precluding discrimination on ground of sex in employment, training, education, the provision of goods and services and many other activities). The Police and Criminal Evidence Act 1984 (striking a balance between the rights of members of the public and the powers of the police). The Data Protection Acts 1984-1998 (protecting personal information). And then, since the list has to end somewhere, we may mention the Human Rights Act 1998 itself.

What this list illustrates is Parliament at its best: striking balances between conflicting rights and, most importantly, since everyone is represented in Parliament, being able to do so in a way that is legitimate and thus accepted by almost everyone. Take the Abortion Act where a compromise between the acute conflict between the rights of the foetus and the rights of women to control their bodies was beaten out on the democratic anvil in very high quality debates. This yielded a balance between those rights that has stood the test of time. That result can still be argued over and changed but the legitimacy of the original decision is not in doubt. May I suggest that this arrangement is much preferable to that in the United States where those that do not accept the decision in Roe v Wade attempt to this day to influence the Supreme Court with forlorn protest outside the court or they turn to violence to slake the passions roused. They do not have the option forcing the issue onto the political and legislative agenda by dint of public opinion. 

The list of statutes just given shows that Parliament not only has the capacity but the legitimacy to reach decisions on these crucial issues of rights and morals. The Acts listed are doubtless all flawed and capable of improvement. Doubtless there are those in bitter disagreement with parts of each. But it cannot be seriously suggested that these measures are oppressive in their nature or illegitimate.  Professor Jeremy Waldron writes this of the Abortion Act debates: “The quality of those debates (and similar debates in Canada, Australia, New Zealand, and elsewhere) make nonsense of the claim that legislators are incapable of addressing such issues responsibly—just as the liberal outcomes of those proceedings cast doubt on the familiar proposition that popular majorities will not uphold the rights of minorities.”
 A measure of the success of Parliament in legislating on these matters is that it is often forgotten that there was a time within living memory in which discrimination on the grounds of sex and race was lawful, homosexuality a crime, etc. etc.

IV. The Nature of Human Rights Adjudication 

When I was much younger and much more naïve than I am today, I was involved in playing a small part in the struggle for human rights in South Africa. This was difficult, and sometimes dangerous, but conceptually it was very easy. When faced with a legal provision such as section 6 of the (South African) Terrorism Act 1967 which provided for the indefinite detention without trial of any person whom a policeman of a specified rank (Lieutenant Colonel) had reason to believe was a terrorist, it was crystal clear that this breached any worthwhile guarantee of personal liberty especially when it was realised that “terrorism” was given a very wide meaning by the Act and that the section went on to provide that “ no court of law shall pronounce on the validity of any action taken under this section or order the release of any detainee.”  

Faced with a measure of this kind it was easy to conclude that, in the transformed constitutional order that we were working for (and is now achieved in the Constitution of 1996), the courts should have the task of policing the state’s duties to uphold human rights and they should be given that job by the constitution. Offending statutes and the action taken under them should be held up by the courts against the clear measure of a fundamental constitutional right. If it passed that test the legislation stands; and if it failed the legislation is quashed. And it was very clear which legislation affecting rights failed: practically all of it! In the vale of tears that is our world there are many similar examples of clear breaches of human rights — where civilians are indiscriminately slaughtered, where provinces are ethnically cleansed, where women are held in servitude because of their gender, etc. There is injustice galore in the world. Clear, undeniable injustice, that cries out for a remedy.

But the reality of human rights adjudication in a liberal democratic state such as the United Kingdom is rather different. Human rights adjudication is not about holding conduct up against the clear standard of a fundamental right.  To be sure are some cases where the question is whether a right has been infringed and once that has been determined the rest of the case is straightforward. For instance, cases where torture is alleged.

But few fundamental rights are absolute either in principle or under the European Convention; fundamental rights under our legal order are generally subject to limitation. So the courts in the UK are primarily concerned with striking a balance between conflicting rights (should a tabloid newspaper’s right to “freedom of expression” under article 10 outweigh a celebrity’s right to “respect for his private and family life” under article 8) or pronouncing upon whether the limitation of a particular right — say “freedom of expression” ​— is justified,  in the long winded words of the European Convention, as “necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.” We are in a world where balances have to be struck and judgments made. There are no clear measures or easy answers.

And self-evidently many such questions are questions upon which reasonable men and women may take different views.  Views will differ, for instance, on whether prisoners should lose their right to vote for the duration of their imprisonment or only if they are imprisoned for a sufficiently long period of time, or only if they are imprisoned for a heinous crime, etc. Reasonable people can and do have different views of such questions. When dealing with such questions then the issue is not whether the decision-maker reached the right answer or not – there is no right answer to many of these questions – but whether the decision-maker had legitimate authority to make that decision. It is not clear to me that judges are inherently better placed — especially when acute issues of social and political policy are involved — to make such judgments than elected decision-makers or officials accountable to elected representatives.

Now I must be clear: I do not argue that our judges lack that authority when they make such judgments for they have been given it unequivocally by the Human Rights Act 1998. They should not be criticised by the tabloid press or others as lacking the legitimacy to make such judgments. My point is that Parliament retains its own legitimacy to legislate on such matters. Indeed, notwithstanding the 1998 Act, Parliament continues to legislate to strike balances between competing social, moral and political goals both generally (as in the Equality Act 2010) and, specifically, as in the Police (Detention and Bail) Act 2011 enacting that the time spent on bail following arrest should not count towards determining the period of detention authorised in Part IV of PACE. (This latter Act shows further that the authority of Parliament trumps that of the judiciary since Parliament was here overturning the result of a particular judicial decision.
)

All this is uncontroversial and unexceptional but then it seems to me that it should be equally uncontroversial that Parliament could legislate to change the balance struck between article 10 and article 8 by the judges or to provide that particular limitations on particular rights are justified or not justified. There may be pragmatic or prudential reasons why Parliament should not do this in general or in particular cases but that it has the authority to do so is not in doubt. Similarly, Parliament could, if it judged it right, amend any part of the Human Rights Act 1998 or enact a “British” Bill of Rights.

V. The Elephant: the European Convention on Human Rights 

and Fundamental Freedoms

There is, of course, an elephant in the room that I have thus far largely avoided this evening: the European Convention on Human Rights and Fundamental Freedoms. Elementarily, “as a state party to the ECHR, the UK is bound in international law to ‘secure to everyone within [its] jurisdiction’ the Convention rights”
, and to abide by the judgments of the ECtHR
. It is also important to bear in mind that the UK is bound in international law by other human rights instruments to which it is a state party, including the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights. Moreover, whenever the implementation of the law of the European Union is at stake, the UK is bound by EU human rights law, which extends to the rights contained in the ECHR.”

Do these international law obligations preclude the kind of legislation on human rights issues that I have argued could be legitimately enacted by Parliament? Are those who argue that, whatever criticisms there might be of the Human Rights Act (or judicial applications of the Act), nothing can be done because of the European Convention, right? 

But first of all. Not all domestic legislation in the field of human rights is self-evidently a breach of international law or the Convention. Given that it is up to the member states to protect human rights in their own jurisdictions all sorts of changes to the current arrangements for their protection would be possible provided “effective protection” was still available. Any changes made would of course be tested in the courts. Clear legislation would, of course, be followed by the domestic courts (it might have to be particularly clear to prevail over section 3(1)). So the matter would then go to the Strasbourg court. In many cases it would be appropriate for that court to accord a “margin of appreciation” and uphold the local legislation in the absence of clear abuse.
Should the proposed changes fail this test then Parliament and executive would need to decide whether to breach its treaty obligations or amend the relevant domestic law. As Lord Neuberger said in his recent lecture: “It is true that membership of the Convention imposes obligations on the state to ensure that judgments of the Strasbourg court are implemented, but those obligations are in international law, not domestic law. And, ultimately, the implementation of a Strasbourg, or indeed a domestic court judgment is a matter for Parliament. If it chose not to implement a Strasbourg judgment, it might place the United Kingdom in breach of its treaty obligations, but as a matter of domestic law there would be nothing objectionable in such a course. It would be a political decision, with which the courts could not interfere.”
  Ultimately then if there were an irreconcilable clash between domestic law and the UK’s treaty obligations a political decision would have to be taken. I do not suppose that I have anything useful to say about such political questions. But I do think that it is worth saying that it would be remarkable if we would deny to our own much respected Supreme Court the final word on these questions of social policy, morals and rights but concede that authority to the Strasbourg Court?
VI. Has the Supreme Court gone too far?

I would now like to return to Mr Sumption’s suggestion that the modern practice of the courts is to intrude too far into political decision-making but in the context of human right adjudication.  And to do this through the prism of the Supreme Court’s latest consideration of whether a limitation of a right was justified. 

This was in R (on the application of Quila & Anor) v Home Secretary
 decided on the 12th October 2011, a case not considered by Mr Sumption. This case concerned a change made to the Immigration Rules 1994, rule 277, which read omitting irrelevant words: "Nothing in these Rules shall be construed as permitting a person to be granted entry clearance… as a spouse or civil partner of another if either the applicant or the sponsor will be aged under 21...on the date of arrival in the United Kingdom…." The relevant change was to put the age up to 21 from 18. The purpose of this rule was to deter forced marriage.

“A forced marriage” said Lord Wilson, “is a marriage into which one party enters not only without her or his free and full consent but also as a result of force including coercion by threats or by other psychological means… The forcing of a person into marriage is a gross and abhorrent violation of her or his rights [under several human rights instruments including article 12 of the ECHR]…. The prevalence of forced marriage within sections of our community in the UK has come increasingly to the attention of a shocked public during, say, the last 12 years as victims of it, or witnesses to it, have at last and less infrequently summoned the courage to report it….”

The Home Secretary, in making the change to the rule, judged that the increase in age before an application could be made would assist in combating forced marriage. This was because the motive for a significant number of forced marriages was to assist in claims for UK residency or citizenship. By insisting that the spouse or intended spouse was three years older before an application for entry clearance could be made, the rule insured that the pressure to marry on that person while young was eased. Only when they were more mature and more able resist pressure could the application for entry clearance (or an alternative) be made.

On the other hand, there were many “other persons”  – far more than the putative forced marriage cases – who were acting in complete good faith and wished to apply to have their spouse or intended spouse join them in the UK. They too fell foul of rule 277 and (unless an exceptional discretion was exercised in their favour) were forced to delay their marriage, at least to live apart for three years, or leave the United Kingdom for that period.

Now although it was argued over at length, the Supreme Court concluded relatively readily that denying the “other persons” the privilege to make an application for entry clearance until they were 21 was an interference with the respect for their family life required by article 8(1). So the question was whether that interference was justified under 8(2). To answer this the court applied the classic structured proportionality test.
 

The majority of the Supreme Court declined to accord “a very substantial area of discretionary judgement” to the House Secretary since changes to the immigration rules did not have the “imprimatur of democratic approval”
. The Immigration Rules indeed have an awkward status. They are not approved by Parliament although laid before it. But they  are made by the Home Secretary who is accountable to Parliament for the making of the rule. So they have some democratic legitimacy.

The majority concluded that the Secretary of State’s evidence that change in the rule would deter forced marriages was “not robust”.  Moreover, there were very much larger numbers of “bona fide other persons” who would be forced into exile or part by the rule 277 than the number of forced marriages it would deter. Thus rule 277 “is a sledge-hammer but [the Home Secretary] has not attempted to identify the size of the nut. At all events she fails to establish that the interference with the rights of the respondents under article 8 is justified.”
 It is plain that the majority is more influenced by the injustice to the innocent “other persons” actually before the court (who in fact had mostly been given exceptional leave to enter by the time the case reached the courts) than by the more uncertain injustice that was or may have been avoided by deterring forced marriages. 

Lord Brown, however, dissented sharply. He said: “The extent to which the rule will help combat forced marriage and the countervailing extent to which it will disrupt the lives of innocent couples adversely affected by it is largely a matter of judgment. Unless demonstrably wrong, this judgment should be rather for government than for the courts. Still more obviously, the comparison between the enormity of suffering within forced marriages on the one hand and the disruption to innocent couples within the 18-21 age group whose desire to live together in this country is temporarily thwarted by the rule change, is essentially one for elected politicians, not for judges. Lady Hale suggests (at para 66 of her judgment) that: ‘The right to marry is just as important as the right not to marry.’ But she cannot possibly mean by this that the postponement by up to three years of a couple's wish to live together as man and wife in this country involves just as great a violation of human rights as a forced marriage. What value, then, is to be attached to preventing a single forced marriage? What cost should each disappointed couple be regarded as paying? Really these questions are questions of policy and should be for government rather than us. Of course, the ultimate decision on article 8(2) proportionality must be for the courts but in this particular context the courts should to my mind accord government a very substantial area of discretionary judgment…. it is the Secretary of State who has the responsibility for combating forced marriages in the context of immigration and who should be recognised as having access to special sources of knowledge and advice in that regard.”

I am quite persuaded by Lord Brown. I have argued elsewhere that were it possible to calibrate with sufficient precision the extent to which a fundamental right was impaired, it would be clear that there would be only one impairment that was “no more than is necessary to accomplish the objective”.
 And if only one outcome could pass the test of proportionality,
 there could be only one right answer and the test inevitably would become a test of the merits. In that instance, the executive and administrative branches of the state could complain with justice that they were subjected to government by judges. Although lip service was paid by the majority to the distinction between merits and review in Quila in fact it is difficult to see how this is not merits review. 

The need to avoid merits review is why it is necessary for there is a doctrine of deference appended to the test of proportionality, viz., a doctrine under which the primary decision-maker enjoys “a discretionary area of judgment”, an area into which the court in applying the test of proportionality will not intrude.
 This is sometimes referred to as according a “margin of appreciation” to the national authority
 or a “margin of discretion”.
  The word “deference” is not liked by the judiciary
 but howsoever it may be phrased, this discretionary area marks the extent to which the decision-maker may exercise an autonomous judgment. So it is startling to find the majority so easily finding that in effect no margin of appreciation should be accorded to the Home Secretary. 

So Mr Sumption’s concerns are well founded at least as far as this case is concerned. The Supreme Court’s future treatment of this issue promises to be interesting. But here it seems to me the Supreme Court is abandoning the role of handmaiden of democracy. 

I am grateful to Yvonne Tew of St Catharine’s College, Cambridge for editorial assistance. 
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�  This was the test as used in Quila. In Huang v Secretary of State for the Home Department [2007] 2 AC 167, Lord Bingham suggested, at para. 19, that in such a context four questions generally arise, namely: 


a) is the legislative objective sufficiently important to justify limiting a fundamental right?


b) are the measures which have been designed to meet it rationally connected to it?


c) are they no more than are necessary to accomplish it?


d) do they strike a fair balance between the rights of the individual and the interests of the community?


� Lord Wilson, at para. 46.


� Id., at para. 58.


� Lord Brown, at para. 91.


� Wade and Forsyth, Administrative Law (10th ed, 2009) at 306-308.


� Those outcomes that intrude on the right less would obviously not accomplish the objective and so are unacceptable outcomes.


� The phrase derives from Lester and Pannick, Human Rights Law and Practice (1999), para. 3.21 and was approved by Lord Hope in R v. DPP,ex parte Kebilene [2000] 2 AC 326  at 381.


� This is the phrase used in Strasbourg. It is inappropriate to use in a domestic rather than an international context.


� Used by Laws LJ in R (Pro Life Alliance) v. BBC  [2002] EWCA Civ 297, at para. [33].


� See Lord Hoffmann in R (Pro Life Alliance) v. BBC  [2003] UKHL 23 at para. [75]-[76], deprecating the “servility” attached to the word deference. 
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